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CONCLUSION OF AGREEMENTS WITH THE APPLICATION OF GENERAL TERMS AND 

CONDITIONS, UNFAIR GENERAL TERMS AND CONDITIONS 

 
The standardized, uniquely not negotiated contractual provisions considerably facilitate and speed up the 

process of concluding agreements, however - in lack of balance between the contractual parties -, may result 

in abuse. 
 

In our present newsletter we present the most important rules of the general terms and conditions (“GTC”) to 
our dear Partners. 

 

I. Conclusion of agreements with the 

application of GTC 

 

1. Definition, function of the GTC 
 

 Any term that had been drafted in advance by 

one of the parties unilaterally, without the 

contribution of the other party in order to be 

applied in several contracts, and that has not 

been individually negotiated by the parties, 

qualifies as a general contractual term or 

condition. 

 

The essence of applying a GTC is that the 

unique contractual negotiation process is 

replaced by the pre-formulated contract terms 

and conditions drafted in advance by one of the 

parties for the purpose of concluding a large 

number of contracts. In this case, the other 

party’s role is usually passive, confined to the 

acceptance of the GTC without having the 

opportunity to influence the content of the 

individual provisions. 

 

 The application of GTCs is widespread in the 

business world; it is inherent in the scope of 

contracts of enterprises concluded both with 

each other and with consumers. 

 

2. The GTC becoming a part of a contract 

 

The GTC becomes a part of a contract only if 

the party applying it allowed to the other party 

to gain knowledge thereof prior to the 

conclusion of the contract and if it was accepted 

by the other party. 

 

 The Civil Code prescribes a separate 

information obligation in respect of GTCs which 

substantially differ from the statutory 

regulations or the usual contractual practice, 

unless it corresponds to the practice established 

between the parties. The other party shall also be 

notified on a GTC differing from the terms and 

conditions previously applied by the parties. 

Such GTC becomes a part of the contract only if 

it was expressly accepted by the other party 

following the separate information. 

 

3. Collision of GTCs 

 

As we mentioned above, it is common in 

practice to apply GTCs by both of the parties to 

the contract. In such a case, the following three 

situations may arise in essence: 

a) if the offer made by referring to a GTC is 

accepted by the other party with reference to 

its own GTC, and there is no conflict 

between the GTCs, both of the GTCs 

become parts of the contract; 

b) if the GTCs differ from each other in matters 

of no significance, the contract is 

established, and the GTCs not being in 

conflict become parts of the contract; 

c) if the GTCs conflict with each other in 

essential matters of the contract, the contract 

is not established. 

 

II. Unfair GTCs 

 
It is a recurring problem when applying GTCs 

that the contractual intention of the other party 

(especially of consumers) can be reflected less 

or only with limitations, since the possibility of 

negotiating any contractual provisions 

individually is not ensured. If the other party 

does not accept the GTC, it may occur that he 

will not be able to conclude an agreement with 

the partner desired. Bargain and actual consent 

are missing. 
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As examined from the other side, the party 

applying the GTC has much greater, in certain 

cases nearly exclusive influence on the 

determination of the content of the agreement, 

which may lead to abuses, the falling apart of 

the balance between the parties (if such existed 

at all). 

 

As a response thereto, the legislator qualified 

certain stipulations as unfair, thus protecting the 

party to the contract with weaker potential to put 

his will across, typically the consumer against 

the professional, dominant enterprise. 

 

All natural persons acting outside the scope of 

their profession, independent occupation or 

business shall be considered as consumers. 

 

By virtue of the Civil Code, a GTC that 

establishes the rights and obligations deriving 

from the contract unilaterally and for no good 

reason to the detriment of the party concluding a 

contract with the party applying the GTC, by 

violating the requirements of good faith and fair 

conduct, shall be deemed unfair. 

 

The GTCs governing the determination of the 

primary service or the service-to-consideration 

ratio are exempted from the above rule on unfair 

GTCs, provided that, such GTCs are clear and 

comprehensible. 

 

The aggrieved party may contest the unfair 

contractual term that became a part of the 

contract as GTC before court. GTCs 

successfully contested shall qualify as invalid. 

 

For the sake of protecting consumers, the Civil 

Code applies stricter rules in respect of contracts 

between enterprises and consumers. In such 

cases the burden of proof regarding the given 

contractual term having been previously 

discussed individually by the parties, lies with 

the enterprise. In the case of a consumer 

contract, the statutory sanction is stricter as well, 

since the unfair GTC that became a part of the 

contract is void, already invalid based on the 

strength of law. 

 

The Civil Code differentiates between two 

groups of unfair stipulations in respect of 

consumer contracts. The first category, the so-

called “black list” consists of those extreme 

provisions, which qualify as unfair in any case, 

and against which counter-evidencing is 

possible. So qualifies for example a stipulation, 

which 

a) unilaterally entitles the enterprise to interpret 

any condition of the contract; 

b) exclusively entitles the enterprise to 

determine whether its performance is in 

conformity with the contract; 

c) obliges the consumer to perform even if the 

enterprise fails to perform the contract. 

 

The stipulations falling under the scope of the 

other group, the so-called “grey list” qualify as 

unfair unless proven otherwise. Thus, in this 

case the party applying the GTC has the 

opportunity to prove that the applied stipulation 

is fair despite the statutory presumption. The 

stipulations which shall be deemed unfair 

include but are not limited to those, which 

a) demands the consumer to meet unreasonable 

formal criteria in respect of making his 

declarations; 

b) entitles the enterprise to unilaterally, for no 

good reason provide performance differing 

in its attribute from the service determined in 

the contract; 

c) excludes or restricts the statutory rights of 

the consumer in the case of the enterprise’s 

breach of contract. 

 

* * * 

 
The above summary is only intended for invoking attention and shall not in any case be considered as legal 

advice. Should you have any particular questions, please do not hesitate to contact the experts of our office. 
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