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This newsletter presents the most important rules of the defective performance and its legal 

consequences (implied warranty, product warranty, guarantee, compensation and warranty of title) to 

our dear Partners. The product warranty as a new legal institution in the Civil Code makes this topic 

current. 

 
I. THE BREACH OF CONTRACT 
 
1. The breach of contract means the failure 

to fulfil any obligation in accordance with 

the contract. Its most common case, 

besides the delay of the obliged party, is 

the defective performance. 

 

II. THE DEFECTIVE PERFORMANCE 
 
1. The defective performance is a breach of 

contract, in which case at the date of the 

performance the service fails to meet the 

quality criteria set forth in the contract or 

in a statutory regulation. The obliged 

party’s performance cannot be deemed as 

defective if the entitled party is or must 

have been aware of the defect at the date 

of the conclusion of the contract. 

 

 Based on the above, in order to avoid any 

possible future legal dispute between the 

parties, it is advisable to incorporate in 

detail and entirely into the contract the 

defects of the goods known at the date of 

the performance or to take minutes 

thereof. For instance, in the case of a sales 
contract of a second-hand product in the 

absence of the above, the vendor cannot 

prove or can prove only with some 

difficulty that the purchaser have bought 

the goods being aware of the given defect. 
 

2. The parties by mutual agreement may 

deviate from the rules of the defective 

performance and its legal consequences. 

However, the contracts concluded 

between the consumers and undertakings 

are an exception, since the parties cannot 

deviate from the rules of the implied 

warranty and the guarantee to the 

detriment of the consumers. 

 

3. A further special rule in case of a 

consumer contract is that it is presumed, 

until proven to the contrary, that, within 

six months of the performance, any defect 

identified by the consumer was present 

already at date of the performance unless 

this assumption is incompatible with the 

nature of the item or the type of the 

defect. 

 

4. Below, we briefly summarize the 

consequences of the defective 

performance. We will present in which 

case what kind of claim the entitled party 

may enforce. 

 

III. THE IMPLIED WARRANTY 
 

1. The implied warranty – based on a 

contract where the parties have to fulfil 

services to each other – means the 

responsibility for the features, which need 

to be owned by the goods at the date of 

the performance. 

 

2. The entitled party may choose from the 

subsequent possibilities: 

 

a) demanding the reparation or the 

replacement unless the selected 

warranty is impossible to provide or 

incurs, relative to another warranty, a 

disproportionate burden on the obliged 

party; 

b) demanding the proportionate reduction 

of the fee; 
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c) repairing the defect or arranging for 

the reparation of the defect at the 

obliged party’s cost; 

d) cancelling the contract if the obliged 

party refuses to repair or to replace, or 

he is unable to fulfil this obligation 

within a reasonable period of time, or 

if the reparation or the replacement 

serves no longer the entitles party’s 

interest. 

 

3. The entitled party must notify the obliged 

party of any defect immediately after its 

detection. 

In the case of consumer contracts, a 

notification of the defect delivered within 

two months from the detection thereof is 

to be considered as have been given 

without delay. 

 

4. The limitation period of the warranty 

claim is one year as of the date of the 

performance, in case of real estates it lasts 

for five years. In case of consumer 

contracts, the limitation period lasts for 

two years. 

 

IV. THE PRODUCT WARRANTY 
 
1. The product warranty is a new legal 

institution in the Civil Code, which 

guarantees the manufacturer’s direct 

responsibility towards the consumer. In 

the event that a defect is identified in a 

tangible item sold by an undertaking to a 

consumer, the consumer may claim the 

manufacturer to repair it, or if the 

reparation is not feasible within a 

reasonable deadline, without the interests 

of the consumer being infringed, to 

replace the defective product.  

 

2. A product qualifies as defective if it fails 

to meet the quality requirements effective 

at the date of its distribution or it does not 

have the characteristics described in the 

brochure provided by the manufacturer. 

 

3. The manufacturer is exempted from its 

product warranty obligation if it can prove 

that 

a) it has produced or distributed the 

product as an activity other than their 

business activity or independent job; 

b) the defect could not be identified at the 

date of the distribution of the product 

given the prevailing level of technical 

and scientific development; or 

c) the defect of the product is attributable 

to the application of a statutory 

regulation or mandatory authority 

requirement. 

 

4. The manufacturer is obliged to provide 

product warranty for two years from the 

date of the distribution of the product. 

 

V. GUARANTEE 
 

1. The guarantee obligation is fundamentally 

based on law; however, it can be 

undertaken voluntarily as well in a 

contract. The guarantee is obligatory inter 

alia for certain housing construction 

works and some durable consumer goods. 

 

2. During the warranty period, the obliged 

party is liable for defective performance 

in accordance with the terms laid down in 

the statutory declaration providing for the 

guarantee or a statutory regulation. The 

law or contract determines the duration of 

the warranty period. 

 

3. The main difference between the implied 

warranty and guarantee is the burden of 

proof: in the case of the guarantee – in 

contrast of the implied warranty – it is not 

the consumer, who has to prove the date 

of the occurrence of the cause of the 

defect. If the obliged party wishes to be 

exempted from his guarantee obligation, 

he has to prove that the cause of the defect 

occurred following the performance. 

 

VI. COMPENSATION 
 
1. The entitled party may demand 

compensation for damage occurred in the 

object of the service if neither the 

reparation, nor the replacement is 

possible, or the obliged party had not 

undertaken to perform any reparation or 

replacement and is unable to fulfil this 

obligation or neither the reparation nor the 

replacement is in the entitled party’s 

interest any longer. 
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VII. WARRANTY OF TITLE 
 
1. The warranty of title is the responsibility 

for having no legal impediment to 

perform the contract. In case of an 

obligation regarding transfer of 

ownership, other rights or claims, the 

obliged party shall ensure that the 

acquisition of the ownership, rights or 

claims is not impeded or restricted by any 

third person’s right. In case of 

impediment, the entitled party is obliged 

to call upon the obliged party to remove 

the impediment or provide an adequate 

guarantee, while specifying a reasonable 

deadline for it. In case of a restriction, the 

obliged party can demand dis-

encumbrance. If the deadline expires 

without any results, the obliged party can 

cancel the contract and demand 

compensation. 

 

* * * 
 

The above summary is only intended for invoking attention and shall not in any case be considered as legal 

advice. Should you have any particular questions, please do not hesitate to contact the experts of our office. 
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