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This newsletter – following the topic of our last newsletter – presents the most important rules of the security 

contracts (suretyship contract, guarantee contract) to our dear Partners. 

 

The application of the security contracts – likewise the collateral securities for confirmation of contracts 

(deposit, penalty, stipulation of forfeiture of right) – can be extremely important, as it moderates the business 

risk, inspires the performance and in the event of breach of contract it serves as a kind of warrant for the injured 

party. 

 
I.  THE SURETYSHIP CONTRACT 
 
1. The content and form of the contract  
 
Under a suretyship contract, the surety undertakes 

to perform the obligation to the entitled party itself 

if the obliged party fails to perform. 

 

The scope of the suretyship contract can be much 

extended, because the suretyship may be 

undertaken to secure one or several, existing or 

future, unconditional or conditional, specified or 

specifiable claim(s) or other receivables carrying a 

value expressible in cash. 

 

The contract shall be made in writing. 

 

2. The accessory nature of the suretyship 
 

The suretyship is an accessory obligation, it shall be 

connected and aligned to a main obligation 

a) if the main obligation is not existing, no 

obligation originates from the suretyship (for 

instance, if the loan agreement which for the 

suretyship was undertaken, does not come into 

effect, the surety does not have any 

obligation); 

 

b) the content of the suretyship cannot exceed the 

main obligation and if the suretyship is not 

restricted, it shall extend to the entire main 

obligation. (It means that unless otherwise 

agreed by the parties, the suretyship extends to 

the entire main obligation, but shall not exceed 

it.) 

 

The surety’s obligation may not become more 

cumbersome than it was at the time of its 

undertaking. It shall, however, extend to the legal 

consequences (for instance the obligation to pay 

default interests obligation) of any breach of 

contract by the obliged party (typically delay and 

non-performance of the obliged party) and to any 

accessory claims becoming due after the suretyship 

is undertaken. The surety shall be liable for any 

costs of litigation and enforcement against the 

obliged party if the entitled party called upon it to 

perform without any success, prior to filing action. 

 

The consequence of the accessory nature of the 

suretyship is the surety may set off its own and the 

obliged party’s counterclaims against the entitled 

party’s claim, and may assert any objections which 

the obliged party could assert against the entitled 

party in addition to the objections to which the 

surety itself is entitled. For example, if the surety 

undertakes the suretyship under a specified 

condition and such condition does not occur. After 

the suretyship is undertaken, any legal declaration 

made by the obliged party relating to the waiver of 

objection shall not be effective vis-à-vis the surety. 

 

Regarding the business organizations, the 

provisions, which specify the relations between the 

suretyship and liquidation and bankruptcy 

proceedings, are of high importance. As a new rule 

provided by the Civil Code, the respite for payment 

granted in the course of a bankruptcy procedure 

launched against the obliged party shall not affect 

the surety’s obligation. An arrangement made in 

liquidation or bankruptcy proceedings launched 

against the obliged party shall not affect the 

surety’s obligation if the entitled party informed the 

surety about the terms and conditions of the 

arrangement prior to its conclusion. In the absence 

of such information, the surety shall be exempted 

from his obligation. After information is provided, 

the surety shall be entitled to perform the obliged 

party’s debt. In case of performance, the surety 

shall replace the entitled party in the liquidation or 

bankruptcy proceedings. 
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3. Special information obligation 
 
The Civil Code stipulates – beside the general 

information obligation of the parties – special 

information obligations: the entitled party shall 

immediately inform the surety about 

 

a) the obliged party’s failure to perform; 

b) any change in the time limit for performing 

the secured receivable; and 

c) all changes occurring in the obliged party’s 

situation which could have a negative impact 

on the surety’s claim for compensation against 

the obliged party. 

 

The information provision must extend to the 

amount of the secured receivable at the time of the 

provision of information as well. 

 

4. The performance by the surety  
 

The surety shall perform in cases where the entitled 

party has called upon it to perform. The surety shall 

immediately notify the obliged party about the 

receipt of the request of payment, and to request 

information about the value of the receivables 

secured by suretyship, moreover concerning any 

objections and claims the obliged party has against 

the entitled party. 

 

The surety shall immediately perform to the entitled 

party, and notify immediately the obliged party of 

the performance having taken place. If the surety 

refuses the performance, the surety shall 

immediately notify the obliged party and the 

entitled party of the refusal to perform, indicating 

the reasons thereof. 

 

The surety who performed the obligation is entitled 

to claim for reimbursement from the main obliged 

party. 

 

5. The types of the suretyship 
 

There are basically three different types of the 

suretyship regulated in the new Civil Code: 

 

a) simple suretyship; 

b) direct suretyship; 

c) indemnity suretyship. 

 

The essence of the simple suretyship is that the 

surety may refuse the performance if the entitled 

party does not certify that it has attempted to collect 

the claim against the principal debtor, but this was 

unsuccessful within a reasonable time. In lack of 

any detailed rule, it can only be decided by 

considering all the circumstances of the given case 

whether such condition has been fulfilled or not. 

 

In the case of the direct suretyship the surety has no 

delaying objection of deficiency. The entitled party 

is entitled to claim the performance indirectly from 

the surety, irrespective of attempting to assert its 

claim against the obliged party or not. From the 

entitled party’s regard, it is therefore more 

advantageous and suggested to apply the direct 

suretyship (only in case of the surety’s approval of 

course) 

 

Pursuant to the Civil Code, the fundamental form of 

the suretyship is the simple suretyship, therefore the 

suretyship – with the exceptions detailed below – 

shall be considered as simple suretyship unless 

otherwise agreed by the parties. 

 

Based on law, the suretyship qualifies as direct 

suretyship, if: 

 

a) the collection of the claim from the obliged 

party has become materially harder as a 

consequence of a change in the obliged party’s 

domicile, usual residence, site of operations or 

registered office; 

b) the entitled party conducted enforcement on 

the obliged party’s assets to collect any other 

claims against the obliged party, and the claim 

was not satisfied during such enforcement; or 

c) the obliged party has received respite for 

payment in bankruptcy proceedings or was 

ordered against it a liquidation procedure. 

 

In the case of the indemnity suretyship, the surety 

undertakes liability explicitly for a part of the claim 

that cannot be collected from the obliged party, the 

entitled party may claim satisfaction of the secured 

claim from the surety if it has conducted 

enforcement on the obliged party’s assets and the 

claim was not satisfied during the enforcement 

procedure. 

 

The indemnity suretyship strengthens even more 

the position of the surety than the simple 

suretyship; since while in case of the simple 

suretyship attempting the execution is not 

necessarily required therefor that, the entitled 

party’s asserts its claim against the surety. In case 

of the indemnity suretyship, the entitled party can 

only assert its claim against the surety if it certifies 

that it unsuccessfully conducted enforcement on the 

obliged party’s assets. 

 

II.  The guarantee contract 
 
6. The content and form of the contract 

(declaration) 
 

A guarantee contract or guarantee commitment 

declaration is a commitment of the guarantor based 

on which it undertakes to perform payment to the 
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entitled party in cases where the criteria specified in 

the declaration are met. 

 

The contract and the guarantee commitment 

declaration – likewise the suretyship contract – 

shall be made in writing. 

 

A guarantee may not be undertaken only by banks, 

although the bank guarantee is the most typical 

form thereof. 

 

The guarantee, especially the bank guarantee, is one 

of the most efficient security, since it is promptly 

and simply enforceable and by reason of its almost 

absolute nature the guarantor may be exempted 

from its payment obligation only in a narrow scope. 

 

1. Non-accessory nature 
 
The most significant difference between the 

suretyship and guarantee is that the guarantee – 

unlike the suretyship – is not an accessory 

obligation, as the guarantor’s obligation under the 

guarantee commitment declaration is independent 

of any obligation it has guaranteed, the guarantor 

may not assert any objections, which the obliged 

party may assert against the entitled party. 

 

If, based on information available to the guarantor, 

the entitled party obviously exercises call-off rights 

fraudulently or in bad faith, the guarantor shall not 

perform any payment and may claim back any 

amounts already paid. The Civil Code specifies 

some examples, which are obviously fraudulent or 

abusive. For instance, if any of the official 

documents submitted to the guarantor are 

counterfeit; or the obliged party has already 

performed the obligation for which the guarantor 

undertook the guarantee. 

 

In view of the above, the guarantor cannot refer to 

the invalidity of the basic legal relationship. The 

guarantor may assert only the objections, for which 

it is entitled in its own name against the entitled 

party. 

 

3.  Performance by the guarantor 
 
The guarantor is obliged to perform payment based 

on the guarantee in cases where the entitled party 

calls upon it to pay, observing the exact 

requirements specified in the guarantee 

commitment declaration. 

 

The meticulous compliance with the formal 

prescriptions is highly important, since the 

guarantor is entitled to refuse the performance in 

case of any minimal formal deficiency. 

 

The guarantor – likewise the surety – shall 

immediately notify the obliged party of the receipt 

of the request for payment. 

 

The guarantor shall immediately perform to the 

entitled party, and notify the obliged party of the 

performance having taken place. 

 

If the guarantor refuses the performance, the 

guarantor shall immediately notify the obliged party 

and the entitled party of refusal to perform, 

indicating the reasons thereof. 

 

III.  CONCLUSION 
 
Based on the above, in case of risky contracts and 

contracts of large amounts we would suggest to 

consider carefully the application the above 

mentioned or any other warrants. 

 

* * * 

The above summary is only intended for invoking attention and shall not in any case be considered as legal 

advice. Should you have any particular questions, please do not hesitate to contact the experts of our office. 
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