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By this newsletter we draw our honoured Partner’s attention to the most important rules of collateral securities 

for confirmation of contracts (deposit, penalty, stipulation of forfeiture of right). 

 

The application of securities might be surpassingly important in the contracts, as it mitigates business risk, 

incites fulfilment, and in case of breach of contract, provides a sort of guarantee for the injured party. 

 
I.  THE DEPOSIT 
 

 The deposit is a punitive security of a contract, 

resting on the agreement of the parties, which, 

in case of lack of performance of the contract, 

entails a payment obligation to the breaching 

party, equalling to the amount of the deposit. 

Accordingly, the party liable for lack of 

performance forfeits the deposit given, while 

is obliged to reimburse twice the amount of 

the deposit received. Should the contract fail 

for reasons that are not attributable to either 

party or are attributable to both parties, the 

deposit shall be returned. 

 

 The contract may fail for a reason attributable 

to either party, if the lack of performance of 

the contract is the consequence of the conduct 

of the breaching party. Should the party fail to 

comply with its contractual obligation (e.g. 

does not fulfil its payment obligation), than it 

is liable for the lack of performance of the 

contract. 

 

 The deposit can be validly stipulated in a 

contract. The subject of the deposit may only 

be money, other things are excluded. The 

money paid to the other party may be 

considered as deposit, if the payment was 

carried out as confirmation of the covenant. 

The deposit may be handed over not only at 

the time of conclusion of the contract, but any 

time while the contract exists. The handover 

(payment) of the deposit usually takes place 

simultaneously with the conclusion of the 

contract or shortly after that. Generally, it is 

applied in cases, if the time of conclusion of 

the contract and the contemplated time of 

performance are separated from each other. 

 

 For example, if the parties conclude a 

purchase contract in regard of a certain asset, 

the purchase price thereof is intended to be 

paid by the buyer partially from a bank loan to 

be acquired after the execution of the contract, 

it might be recommended to stipulate a 

deposit. In this case, the deposit secures the 

performance of the buyer: should it fail to pay 

the purchase price in due time, the seller will 

be entitled the keep the amount of the deposit. 

 

 It is important to emphasize that by the 

fulfilment of the contract, the debt decreases 

by the amount of the deposit. Neither the 

forfeiture nor the duplicate reimbursement of 

the deposit constitutes an exemption from the 

legal consequences of the breach of contract. 

The court may reduce an excessive deposit 

upon the request of the obliged party. 

 

II.  THE PENALTY 
 

The penalty is also a punitive extra sanction of 

a contract, based on the agreement of the 

parties, by which the breaching party 

undertakes to pay a certain amount of money 

in the specified cases of breach of contract. As 

opposed to the deposit, the obligation to pay 

penalty becomes due only when the given 

breach of contract occurs. The breaching party 

is exempted from its obligation to pay such 

penalty if it can provide a valid excuse for its 

breach of contract. Rather strict rules apply to 

the exemption, for the obliged party may only 

be exempted if it proves that the breach of 

contract was due to a circumstance beyond its 

control, unforeseeable and unavoidable. 

 

Penalty can be validly stipulated only in 

writing, by which it can be ensured that the 

extent of the extra obligation be not subject to 

any dispute in the future. 

 

Obligation to pay penalty can be stipulated for 

the case of any individual breach of contract, 

typically in the following cases: 

a) delay; 

b) defective performance; 
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c) lack of performance. 

 

It is of course possible for the parties to 

stipulate penalty in their contract for several 

different cases of breach of contract. 

 

In case of penalty for delay, the obliged party 

undertakes the obligation to pay penalty if it 

fails to perform the subject matter of the 

contract in due time. The payment of the 

penalty does not exempt the obliged party 

from its obligation to perform the contract. 

The rules governing late payment penalty 

interest apply to any penalty stipulated for the 

late payment of cash debt. 

 

In case of penalty stipulated for the event of 

defective performance, the obliged party is 

obliged to pay if its performance is defective, 

not being in accordance with the contract. The 

entitled party may not enforce a claim for 

warranty (repair, replacement, discount, 

cancellation) if a penalty for defective 

performance is paid. 

 

The penalty stipulated for the event of failure 

of performance (so called penalty for lack of 

performance) is payable if the obliged party 

fails to perform its contractual obligation. This 

type of penalty excludes the claim for 

performance of the contract. 

 

The penalty serves as a flat compensation for 

damage, as the entitled party may enforce its 

claim for penalty regardless of whether it 

suffered any damage as a result of the breach 

of contract of the obliged party. The entitled 

party is not required to prove the occurrence 

or the amount of damage, and it can enforce 

its claim for the stipulated penalty even if no 

damage occurred, or its amount is lower than 

the amount of the penalty. The entitled party 

may enforce its claim for compensation for 

damage exceeding the amount of the penalty 

even if penalty is paid to it. The obligee may 

demand compensation for the damage caused 

to it by breach of contract even if it has not 

enforced its claim for penalty. As in the case 

of deposit, the court may reduce an excessive 

penalty upon the request of the obliged party. 

 

 

III. STIPULATION OF FORFEITURE OF 
RIGHT 

 

The main point of the stipulation of forfeiture 

of right is that the parties may stipulate in 

writing that the party liable for breach of 

contract forfeits a certain right, which it would 

be otherwise entitled to on the basis of the 

contract. 

 

The injured party is placed into a more 

favourable position by the breaching party 

forfeiting a certain right or allowance, thus its 

legal position becomes more disadvantageous. 

This includes e.g. the forfeiture of the 

allowance to pay in instalments in case of an 

instalment purchase, or of the allowance of 

discount stipulated for the event of performing 

a lump sum payment. As in the case of 

penalty, the stipulation of forfeiture of right is 

valid only in writing. 

 

Theoretically, the stipulation of forfeiture of 

right may be attached to any type of breach of 

contract, however, the parties are required to 

precisely determine in advance the event (or 

events) of breach of contract they intend to 

attach the forfeiture of the given right thereto. 

 

As in the cases of the deposit and the penalty, 

upon the request of the obliged party, the court 

may mitigate the excessive stipulation of 

forfeiture of right infringing the principle of 

proportionality. 

 

* * * 

 

The above summary is only intended for invoking attention and shall not in any case be considered as legal 

advice. Should you have any particular questions, please do not hesitate to contact the experts of our office. 
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