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I. Preamble 

 There is a difference between (“contractual”) 

liability for damages caused by breach of contract 

and (“delictual”) liability for torts which are 

actionable per se. The tort to be derived from 

breaching an obligation based on the contract of 

the parties is prerequisite for application of the 

rules relating liability for damages caused by 

breach of contract. The latter form of liability 

occurs only when there is no contract between the 

parties regulating the legal relationship out of 

which the claim for damages of the obligee 

derives. Considering the practical significance of 

the contract as a legal institution, it is essential to 

be aware of the potential claims the contracting 

party might raise in the event of breaching 

contractual obligations by the other party, as 

stipulated by the modified provisions of Act V of 

2013 on the Civil Code (“New Ptk.”). 
 The New Ptk. explicitly defines breach of contract: 

so qualifies all grievances of any piece of content 

of the contract harmed by any conduct, 

irrespectively of the importance of the default, as 

well as of the eventual exculpation of the conduct 

of the defaulting party. 

 

II. Doctrinal difference between the Old and the 
New Ptk. 

 Act IV of 1959 on the Civil Code (“Old Ptk.”) put 
liability for damages caused by breach of contract 

and liability for torts which are actionable per se 

on the same stand, thus the eventual matters of 

distinguishing had no practical importance. 

Contrarily, the New Ptk. breaks away from the 

former system of the Old Ptk.: the two forms of 

liability significantly differ not only in their names, 

but in their regulation as well. 

 

III. The different legal nature of the two forms of 
liability 

 As a reason for the modification, the legislator set 

it as a base, that in the two cases, the relationship 

of the parties involved differs from the beginning. 

In case of delictual liability, everyone is obliged to 

be observant of the rights of the obligee, and to 

refrain from causing damages. This relationship 

becomes specified later through tort, narrowed to 

the legal relationship of typically two (or more, 

already defined) parties. Contrarily, in contractual 

relationships the contract itself primarily 

determines the parties involved, as well as the 

rights voluntarily and consciously undertaken by 

the parties towards each other, and their 

obligations - characteristically exceeding the one 

for restraint -, the breach thereof manifesting the 

tort. 

 

IV. The most important changes relating to 
contractual liability: more strict conditions for 
exculpation, more limited rate of compensation 

 Due to the difference between the two forms of 

liability deriving from the differing bases, the 

legislator aggravated the conditions of exculpation 

from liability of the defaulting party on the one 

hand: in the future, the court will not take the 

subjective circumstances of the tort and the 

tortfeasor into consideration, as the fulfilment or 

default of the contractual obligations cannot 

depend only on the endeavour of the contracting 

party, and the defaulting party will have to prove 

all three statutory conditions of exculpation from 

liability described below. On the other hand, as it 

were correcting the aggravation, the legislator 

limited the rate of compensation to the damages 

foreseeable at the time of concluding the contract. 

The base of principle of it is that a contract, or 

rather the activities regulated therein is necessarily 

incidental to taking risk, and it is practical to 

resolve the conflict not by the posterior 

sanctioning of the conduct, but by the pre-contract, 

precursory assessment and settlement of the risks 

accompanying the activity. 

 

V. Conditions for exculpation from liability for 
damages caused by breaching a contract 

 The first condition for exculpation is that the 

damage has to be caused outside of the control of 

the defaulting party. In general, so qualify events 

the party is not capable to affect: force majeure, 
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natural disasters, political and social events, 

government measures, severe “external” 

malfunctions, but the judicial practice will form 

the scope of circumstances out of the less obvious 

events where this condition for exculpation is met, 

case by case. 

 Further condition for exculpation is the former 

circumstance not to be foreseeable at the time of 

concluding the contract. 

 The third condition is not to expect the defaulting 

party to avoid the circumstance impeding the 

performance in conformity with the contract, or to 

avert the consequences of the damage. Thus, it is 

apparent that while the foreseeability has to be 

examined at the time of conclusion of the contract, 

avoidance of the circumstance and aversion of 

damages are to be examined at the time of default. 

 

VI. Rate of compensation 

 The New Ptk. sets the principle of full 

compensation as a base, similarly to the former 

law. The rate of compensation for the damage 

caused to the object of the contract, the justified 

costs needed for the performance in conformity 

with the contract, the costs of contract providing 

security coverage do not fall under limitation, but 

consequence damages and loss of profit are limited 

to the damages foreseeable at the time of 

concluding the contract as possible consequences 

of default, relating to which the burden of proof 

lies with the obligee, meaning that should he fail to 

prove these damages having been objectively 

foreseeable at the time of concluding the contract, 

he shall bear his own damages. 

 This way, the foreseeability clause motivates the 

parties to inform each other at the time of 

concluding the contract about expectable 

consequences of an eventual default, as the 

unusual, unforeseeable, and not expectable 

damages are excluded from the scope of liability 

by the statute. The party might become aware of 

the risk of such damages only by the explicit 

advice of the other party, thus it is practical to pan 

out about the special risks in the contract itself. 

Since, should a party fail to provide advice on 

risks unknown and unforeseeable by the other 

party, the relevant damage has to be borne by the 

aggrieved party himself should he fail to prove the 

foreseeability thereof. 

 

VII. Foreseeability 

 The foreseeability regarding the rate of 

compensation and the foreseeability defined as 

condition for exculpation relates to different 

things: the former to the eventual loss in profit and 

consequence damages on the side of the obligee, 

while the latter to circumstances impeding 

performance in conformity with the contract. 

However, both foreseeability requirements are 

objective measures connecting to the time of 

conclusion of the contract. 

 

VIII. When to use the Old Ptk. and when the New 

 The question presents itself: in connection to 

which damages relating to breach of contract have 

the regulations of the New Ptk. to be applied, and 

when has the Old Ptk. to be “taken out”? The 

answer to this question is provided by Act 

CLXXVII of 2013 on the temporary and 

mandating regulations related to the promulgation 

of Act V of 2013 on the Civil Code (“Ptké.”). The 
crucial aspect is the time of conclusion of the 

given contract, the occurred damage derived from 

the breach thereof: for obligations to compensate 

damages relating to contracts extant prior to 

March 15, 2014, the provisions of the Old Ptk. 

have to be applied, even if the breach of contract 

occurred after the promulgation of the New Ptk. It 

is an exception thereto of course, if the parties put 

their contract concluded earlier under the scope of 

the New Ptk. Thus, as a general rule, the Ptké. 

orders application of the new regulations of 

liability for contracts concluded on or later than 

March 15, 2014. 

 

* * * 
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